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This Confidentiality and Data Room Usage Agreement ("Agreement") is made as of this __ day of August, 2012, by and between the City of Allentown (“ALLENTOWN”), and Macquarie Infrastructure and Real Assets Inc., a Delaware corporation (the "Receiving Party").	Comment by kreznik: NTD: Is there an actual entity that we are contracting with?

ALLENTOWN agrees to disclose to the Receiving Party certain information through a secure, virtual data room. The virtual data room will contain ALLENTOWN information, which may include but is not limited to, user statistics, financial data, statistical data, and existing equipment. The Receiving Party agrees to access the virtual data room under the following terms and conditions.

1. 	Confidentiality. Other than as permitted hereunder, the Receiving Party will not disclose any Confidential Information (as defined below) received from ALLENTOWN to anyone except its affiliates, its and their respective officers, directors, employees, agents, potential investors, financing sources, consultants and advisors with a need to know and who have been informed by the Receiving Party of the confidentiality of such information (the “Representatives”). The Receiving Party agrees that it and its Representatives will use such information only for the purpose of preparing the Receiving Party’s submittal in response to ALLENTOWN’s Request for Qualification (the “RFQ”) and Request for Proposal for Concessionaires (the “RFP”). Upon the completion of the RFP process, or at such time if earlier that the Receiving Party decides that it does not wish to pursue the RFP process further, the Receiving Party acknowledges and agrees that its access to the virtual data room shall be terminated and it further agrees that subject to Paragraph 11 below, to destroy all copies of Confidential Information in its possession, as directed by ALLENTOWN. Receiving Party shall be responsible for any disclosures in breach of this Agreement by its Representatives.  For the purposes hereunder, an “affiliate” of Receiving Party shall only include Receiving Party division companies and its subsidiaries, and the funds, accounts, investment vehicles or other similar type vehicles managed, sponsored or advised thereby.	Comment by kreznik: NTD: This is very impractical for us. We are a large financial institution, with various moving pieces and as such we have a need to disclose certain information up the chain to management, legal, compliance, finance, etc and to our affiliates depending on the structure of certain projects and deals. We will be responsible for any disclosures in breach of this agreement by our Representatives.

a. “Confidential Information” shall be all information disclosed, in writing, orally,	visually, electronically or otherwise, by ALLENTOWN to the Receiving Party, including all documents, data and/or information contained in ALLENTOWN’s virtual data room.

b. With respect to the Confidential Information, the Receiving Party specifically agrees to and shall direct its Representatives to:

i. Protect and preserve the confidential and proprietary nature of all Confidential Information and the information contained therein;

ii. Not disclose, give, sell or otherwise transfer or make available, directly or indirectly, any Confidential Information or the information contained therein to any third party for any purpose, except as expressly permitted hereunder, or otherwise as explicitly permitted in advance in writing by ALLENTOWN;

iii. Not use, transcribe or make records or copies of the Confidential Information except as necessary to prepare the Receiving Party’s submittal to the RFP;

iv. Intentionally Omitted;	Comment by kreznik: NTD: This is already addressed in  Paragraph “1”.  

v. Notify ALLENTOWN immediately of any loss or misplacement of Confidential Information, in whatever form; and

vi. Promptly advise ALLENTOWN if it learns of any unauthorized use or disclosure of the Confidential Information. In addition, the Receiving Party agrees to cooperate fully and provide any assistance necessary to protect against the unauthorized use or disclosure of such Confidential Information.

2. 	Exceptions. Notwithstanding the provisions of paragraph 1:

a. The Receiving Party's and its Representatives’ obligation with respect to keeping the Confidential Information confidential and with respect to the use of Confidential Information shall terminate with respect to any part of such information which is or becomes part of the public domain or which ceases to be confidential through no fault of the Receiving Party or its Representatives.

b. The Receiving Party or its Representatives shall not be precluded from disclosing or making any use whatsoever of any information which was in its possession prior to the disclosure made by ALLENTOWN or which subsequently comes into its possession from a source independent of ALLENTOWN, which source was not, to the knowledge of Receiving Party, under any obligation of confidentiality to ALLENTOWN, or which was independently developed by the Receiving Party or its Representatives.

c. For the purpose of keeping confidential the Confidential Information received by it, the Receiving Party agrees that it shall treat all such Confidential Information with no less than the same degree of care to avoid disclosure to any third party as the Receiving Party employs with respect to its own proprietary and confidential information.

d. In the event that the Receiving Party is ordered by a court of competent jurisdiction, governmental body or securities exchange, or is required pursuant to applicable law or regulation to release to a third party or to such court or governing body any of the Confidential Information provided by ALLENTOWN, the Receiving Party may release such Confidential Information provided, however, that the Receiving Party, to the extent legally permissible and where such disclosures is not as a result of an examination by a regulatory or governmental agency,  promptly notifies ALLENTOWN of such order or requirement. ALLENTOWN, at its sole expense, shall have, to the extent provided by law, the opportunity to contest such legal action seeking release. Nothing contained herein shall be deemed to require the Receiving Party to disclose Confidential Information.	Comment by kreznik: NTD: We are a registered investment advisor and as such may be required to submit to regulatory examinations and inquiries.

3.	 Accessing the Virtual Data Room. Within a reasonable time after both parties execute this Agreement, the Receiving Party will receive usernames and passwords to access the virtual data room.

4.	 Rules of Use. The virtual data room and all content within the virtual data room may not be copied, reproduced, republished, uploaded, posted, or transmitted; provided, however, that ALLENTOWN grants the Receiving Party non‐exclusive, non‐transferable, limited permission to access, display and print the Web pages within the virtual data room. All materials contained within the virtual data room that are made available for downloading, access, or other use shall constitute Confidential Information and shall be governed by the terms of this Agreement.

5. 	Indemnification. The Receiving Party agrees that its compliance with this Agreement is of utmost importance and, accordingly, the Receiving Party agrees to indemnify, defend and hold harmless ALLENTOWN [and any third party (to the extent a breach of this Agreement affects the proprietary rights of such third party)] with respect to any claims, losses, damages and expenses (including reasonable outside attorney’s fees) which are attributable to or arise out of the Receiving Party’s and or its Representatives’ breach of this Agreement. Further, the Receiving Party agrees that ALLENTOWN nor any official, trustee, officer or employee thereof shall have any liability to the Receiving Party or any person asserting claims on behalf of the Receiving Party as a result of any matter associated with the transactions contemplated hereby, except in the case of willful misconduct of such party (and such exception shall apply only as to such party) or gross negligence.	Comment by kreznik: NTD: Who would this third party be? Why would we be responsible to indemnify unknown third parties?

6. 	Insider Trading. The Receiving Party acknowledges that it is aware that United States securities laws prohibit any person who has received from an issuer material, non‐public information concerning the matters which are the subject of this confidentiality agreement from purchasing or selling bonds or other securities of such issuer or from communicating such information to any other person under circumstances in which it is reasonably foreseeable that such person is likely to purchase or sell such bonds or other securities.

7.	 Disclosure relating to negotiations or transaction status. Without the prior written consent of other party, neither party, not  its agents and employees shall disclose to any person (other than to their respective Representatives) either the fact that discussions, negotiations or exchanges are taking place concerning possible transactions between ALLENTOWN and the Receiving Party or any of the terms, conditions or other facts with respect to any such possible transaction, including the status thereof and the Receiving Party’s potential participation therein.

8.	Waiver. No failure or delay by either party in exercising any right, power or privilege hereunder will operate as a waiver thereof, nor will any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege hereunder.

9. 	Disclaimer of Warranty. All Confidential Information is provided “as is.” ALLENTOWN does not make any representation or warranty, either express or implied, as to its quality, adequacy, completeness, accuracy, fitness for a particular purpose, sufficiency or freedom from defects of any kind. ALLENTOWN shall not be liable in damages of whatever kind as a result of the Receiving Party's reliance on or use of the Confidential Information provided hereunder.

10. 	Remedies. The Receiving Party acknowledges that the breach of any of the covenants or agreements contained in this Agreement on the part of the Receiving Party and/or its Representatives may result in irreparable harm and continuing damages to ALLENTOWN, and that ALLENTOWN's remedy at law for any such breach or threatened breach could be inadequate. Accordingly, in addition to such remedies as may be available to ALLENTOWN at law or in equity, in the event of any such breach, ALLENTOWN is entitied to seek and any court of competent jurisdiction may issue an injunction (both preliminary and permanent), without bond, enjoining and restricting the breach or threatened breach of any such covenant, including, but not limited to, an injunction restraining the Receiving Party and/or its employees from disclosing, in whole or in part, any Confidential Information.

11.	Return or Destruction of Confidential Information.  Upon written request of ALLENTOWN, Receiving Party shall destroy all documents and other tangible materials representing ALLENTOWN’s Confidential Information and all copies thereof; provided, however, that the Receiving Party and its Representatives may retain copies of any Confidential Information (including any electronic file back-up and other back-up media) that such party is required to record or maintain in its files by applicable statute, law or government rule or regulation or by any judicial, governmental, supervisory or regulatory body or pursuant to its compliance and record retention policies and procedures, which shall remain subject to the confidentiality provisions of this Agreement.

12.	No Obligations.  Unless and until a final written definitive agreement relating to a possible transaction between the parties has been executed and delivered, neither party will be under any legal obligation of any kind whatsoever with respect to any such transaction by virtue of this Agreement, except for the matters specifically agreed to herein.

13.	Term.  This Agreement shall terminate two (2) years after the execution hereof.

14. 	Ownership. Confidential Information disclosed hereunder shall be and remain the property of ALLENTOWN. No license, right, title or interest is granted herein, directly or indirectly, by implication or otherwise, to the Confidential Information by virtue of ALLENTOWN disclosing said Confidential Information to the Receiving Party, except such license or other rights as may be mutually and expressly agreed upon between the parties by separate written agreement.

15. 	Notice. Whenever notice is required to be given pursuant to this Agreement, the same shall be in writing, and either personally delivered, sent by a nationally recognized overnight delivery service, postage prepaid, or sent via United States certified mail, return receipt requested, postage prepaid, and addressed to the parties at their respective addresses as set forth on the signature page of this Agreement, or at such other addresses as any party, by written notice in the manner specified above to the other party hereto, may designate from time to time. All notices shall be deemed to have been given upon receipt (or refusal of receipt) thereof.

16. 	Parties. This Agreement inures to the benefit of the parties hereto and is binding upon ALLENTOWN and the Receiving Party, and their respective successors and assigns. This Agreement shall not be construed to recognize or create a joint venture, partnership, or other formal joint business or agency relationship.  No party may assign or transfer any rights or obligations under this Agreement without the prior written consent of the other party.

17. 	Governing Law and Venue. This Agreement will be governed by and construed in accordance with the laws of the Commonwealth of Pennsylvania applicable to agreements made and to be performed within such State without regard to the conflict of laws principles thereof. 

18. 	Severability. In the event any provision of this Agreement is found to be invalid or unenforceable by a court of competent jurisdiction, the remainder of this Agreement shall not be affected thereby, the provisions of this Agreement being severable in such circumstances.

19. 	Entire Agreement. This Agreement (a) constitutes the entire agreement and supersedes all written and oral communications between the parties relating to the subject matter hereof, and (b) may be modified or amended only by a written instrument specifically stating that it modifies this Agreement, signed by the parties hereto.

20. 	Counterparts. This Agreement may be executed in any number of counterparts, all of which taken together shall constitute one and the same document.

 IN WITNESS WHEREOF, ALLENTOWN and the Receiving Party have executed this Agreement as
of the day and year first above written.


[ALLENTOWN ENTITY]


By:					

Name:					

Title:					


Address for Notices: 










RECEIVING PARTY


Macquarie Infrastructure and Real Assets Inc.

By:_____________________________

Name: __________________________

Title:____________________________


By:_____________________________

Name: __________________________

Title:____________________________

Address for Notices:
125 West 55th Street, Level 15
New York, NY 10019
Attention: Alicia Moy
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